September 11, 2019
Mr. Larry L. Wolpert
Executive Director
Joint Committee on Agency Rule Review
Re: Comments in Support of Proposed Ohio Adm.Code 4901:1-10-28
Dear Executive Director Wolpert:
Please find enclosed the comments of Interstate Gas Supply, Inc. and IGS Solar, LLC
(collectively “IGS”) in response to the comments provided by Ohio Power Company (“AEP
Ohio”) on the Public Utilities Commission of Ohio’s (“PUCO” or “Commission”) proposed
changes to Ohio Adm.Code 4901:1-10-28, otherwise known as the net metering rule.
•

Net metering is the manner in which owners of distributed generation resources
are compensated for the excess energy they provide to the electric grid.

•

Due to incomplete smart meter deployment and limitations in utility information
technology systems, there is currently no avenue for shopping customers to
receive compensation for this energy from a CRES provider.

•

The proposed rule will require the electric distribution utilities to offer net metering
service to all customers, including those that shop, so that all Ohioans have the
opportunity to fairly participate.

The proposed changes are consistent with state law and policy, which
requires the Commission to promote electric competition and to “[e]ncourage
implementation of distributed generation across customer classes through
regular review and updating of administrative rules governing critical issues
such as. . . net metering.”
As noted by the Commission, implementation of AEP Ohio’s proposal would exclude over
half of the customers in Ohio from the opportunity to receive compensation for any excess
energy they produce through localized generation projects.
•

IGS respectfully requests that the proposed net metering rule be approved by JCARR.
Respectfully,
/s/ Joseph Oliker
Joseph Oliker
Associate General Counsel
IGS Energy
6100 Emerald Parkway Dublin, OH 43016 | p 877-923-4447 | f 614-659-5125 | IGSENERGY.COM

INTERSTATE GAS SUPPLY, INC.’S AND IGS SOLAR, LLC’S COMMENTS ON THE
PUBLIC UTILITY COMMISSION OF OHIO’S PROPOSED NET METERING RULES
(OHIO ADM. CODE 4901:1-10-28)

I.

INTRODUCTION

Interstate Gas Supply, Inc. and IGS Solar, LLC (collectively “IGS”) hereby provide
these comments to the Joint Committee on Agency Rule Review (“JCARR”) in support of
the amended net metering rule, Ohio Adm. Code 4901:1-10-28, as authorized by the
Public Utilities Commission of Ohio (“Commission”). IGS understands that Ohio Power
Company (“AEP Ohio”) has raised concerns regarded the amended net metering rule,
and IGS appreciates the opportunity to respond to these comments. As discussed below,
AEP Ohio’s arguments lack merit, given that its interpretation of the law goes against
codified state policy and would lead to the absurd result of completely depriving customer
generators that shop for electricity from receiving any value for their net metered
electricity. Given Ohio’s procompetitive landscape, the General Assembly clearly did not
intend to discriminate against shopping customers in the manner that AEP Ohio suggests.
Therefore, AEP Ohio’s concerns are misguided and should be rejected.
II.

BACKGROUND
A. State Policy and Net Metering

A critical component of state policy is “encouraging the development of distributed
and small generation facilities.” 1 The General Assembly has concluded that the
Commission shall encourage the development of such generation facilities through
“flexible regulatory policies” and “regular review and updating of administrative rules
governing critical issues such as, but not limited to, interconnection standards, standby
charges, and net metering.” 2
Net metering refers to the manner in which owners of distributed generation
resources are compensated for energy they provide to the electric grid. For example,
some customers have invested in on-site generation resources, such as solar panels.
These resources permit a customer to offset a portion of their energy needs. From time
to time, however, these resources produce more electricity than customers need for their
own consumption. The excess electricity is placed onto the electric grid for the benefit of
all customers. Net metering determines the manner in which these customers receive
compensation for the excess energy they provide to the grid.
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R.C. 4928.02(C) (emphasis added). See also R.C. 4928.02(A)-(B), (D), and (K).
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R.C. 4928.02(K); R.C. 4928.06(A) (emphasis added).
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B. Net Metered Electricity Supplied to the Electric Distribution Utility
When a customer produces energy in excess of their usage requirements, it is
placed onto the distribution and transmission grid. The manner in which the energy is
treated at the wholesale and retail level is dependent on the sophistication of utility meter
data management and billing systems. For example, when a utility has functional bidirectional smart meters capable of recording the hour of the day the energy is placed
onto the grid, the utility may record and report the amount of excess electricity a customer
places onto the grid in each hour of the day.
To the extent that the electric distribution utility (“EDU”) utilizes this granular energy
usage information to calculate the settlement statements of load serving entities (“LSEs”),
which includes competitive retail electric service (“CRES”) providers and the utility itself,
this excess energy will show up on the PJM 3 settlement statements as a reduction to the
LSEs load, i.e. as a negative load. In this instance, the value to the CRES provider or
LSE is the value of avoided cost of the electricity being displaced by the net metered
electricity. That value is generally the locational marginal price (“LMP”) for each hour
excess energy is placed onto the grid. For the EDU, the value is equal to the reduction
in standard service offer (“SSO”) wholesale delivery requirements, because SSO net
metered customers are serving a portion of SSO load by reducing the total PJM load
requirements of the utility (their LSE). In the event that a CRES provider has a negative
load recorded on their settlement statement, it is an uncertain level of compensation that
is difficult to quantify over the 20-year life of a distributed resource. As such, this
compensation methodology is not easily quantified or explained to a customer.
Regardless, EDUs generally do not calculate CRES provider PJM settlement
statements based upon actual hourly energy usage for all customer classes because the
rollout of advanced metering technology is far from complete. 4 According to the Energy
Information Administration (“EIA”), less than 20% of residential customers in Ohio have a
smart meter. 5 And this amount includes the smart meters deployed by Duke Energy Ohio,
which must be replaced in order to provide the functionality contemplated above. 6 While
AEP Ohio is the furthest along in its smart meter roll out, even that utility has failed to
provide a timeline for when—if ever—it will be able to calculate wholesale market
settlements in such a way to permit CRES providers to give net metering compensation
3 PJM Interconnection LLC, or PJM, is the regional transmission organization that coordinates the
movement of wholesale electricity in all or parts of 13 states, including Ohio.
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See https://www.eia.gov/todayinenergy/detail.php?id=34012 (last viewed September 10, 2019).
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See In the Matter of the Application of Duke Energy Ohio, Inc., for an Increase in Electric Distribution
Rates, Case Nos. 17-32-EL-AIR, et al., Direct Testimony of Donald Schneider at 2-15 (Mar. 16, 2017).
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to all customers in the AEP Ohio service territory. Given this limitation, CRES providers
currently receive no compensation or cost reduction when their customers net meter
electricity and therefore have no ability to provide any net metering compensation to their
customers.
If CRES providers receive no cost reduction when their customers place excess
electricity onto the grid, where does it go and what happens to the electricity? It is really
up to the EDUs to determine what to do with the energy because they own the meters
and have the responsibility to calculate the amount of energy used on the distribution and
transmission grid in their service territories. Indeed, the EDUs are even responsible for
reporting to PJM Interconnection, the wholesale grid operator, the amount of electricity
that each CRES provider is required to procure to meet their customer load obligations
for each hour of the day. One thing, however, is clear, net metered electricity is generally
not applied as a credit to a CRES provider’s wholesale obligations.
While there is a greater push for smart meters and interval data access for CRES
providers, these efforts will take multiple years. Therefore, for the foreseeable future, it is
impossible for CRES providers to provide net metered compensation to non-interval
metered customers. Given this reality, it is unjust and unreasonable to authorize rules
that mandate customers entertain a futile exercise. Recognizing this potential injustice,
the Commission required the EDUs to make available a standard net metering tariff option
for all customers.
Although, in the long-term, net metering service should be a competitive
retail electric service delivered to shopping customers by their CRES
providers, we agree that further deployment of advanced meters and
improvements to the EDU's billing systems are necessary before the EDU
net metering tariffs can be limited to SSO customers. We will continue to
explore and develop the question of when and how to transition net metering
service to a competitive service through our PowerForward initiative.
Further, we will consider a waiver of this rule, on a case-by-case basis, for
any EDU that can demonstrate full deployment of appropriate advanced
meters in its service.
In re Comm.’s Review of Chapter 4901:1-10 of the Ohio Adm. Code, Case No. 12-2050EL-ORD, Fifth Entry on Rehearing (Dec. 19, 2018) at ¶ 16.
It is evident from the history of this proceeding that the proposed rule is the result
of the Commission’s thoughtful consideration of the practicalities and policies surrounding
net metering, guided by multiple opportunities for stakeholder comments. The
Commission, recognizing a potential limitation to shopping customers, developed a
solution that complements state policy and the realities of technology. Thus, the
Commission’s proposed amended rule is reasonable and lawful. Therefore, as discussed
below, all of AEP Ohio’s concerns to the contrary lack merit.
3

III.

THE RULE IS CONSISTENT WITH THE JCARR REVIEW FACTORS
A. The Commission’s proposed rule does not exceed the scope of its
statutory authority

In its comments AEP Ohio argues that it should not be required to provide
compensation to shopping customers. AEP Ohio does not dispute that its proposed rule
paradigm would result in shopping customers receiving no value for their net metered
energy. Rather, AEP Ohio argues that requiring compensation for shopping customers is
outside the scope of the Commission’s jurisdiction under R.C. 4928.67. Thus, AEP Ohio
argues that the proposed rule is inconsistent with R.C. 106.021(A). 7
R.C. 4928.67 states that “an electric utility shall develop a standard contract or
tariff providing for net metering.” It shall “be identical in rate structure, all retail rate
components, and any monthly charges to the contract or tariff to which the same customer
would be assigned if that customer were not a customer-generator.” AEP Ohio reasons
that the tariff should only be available to SSO customers, relying upon the following
subsequent portion of the statute related to measurement of electricity:
If the electricity supplied by the electric utility exceeds the electricity
generated by the customer-generator and fed back to the utility during the
billing period, the customer-generator shall be billed for the net electricity
supplied by the utility, in accordance with normal metering practices. If
electricity is provided to the utility, the credits for that electricity shall appear
in the next billing cycle.
R.C. 4928.67(B)(3)(b). AEP Ohio claims that EDUs do not “supply” electricity to shopping
customers; thus, it argues that R.C. 4928.67 cannot require them to provide such
customers with compensation for net metered electricity. There are several flaws in AEP
Ohio’s argument.
First, nowhere does the law state that the standard tariff must be limited to SSO
customers. Second, the law does not contain the words that AEP Ohio reads into the
statute. AEP Ohio supplies or provides retail electric service to all customers in its role
as an electric distribution utility. Indeed, R.C. 4928.01(A)(27) defines retail electric
service broadly to include “any service involved in supplying or arranging for the supply
of electricity to ultimate consumers in this state.” Had the General Assembly intended a
more narrow interpretation, it would have explicitly limited the availability of the standard
net metering tariff to electricity supplied under the SSO.
Finally, AEP Ohio overlooks the fact that all customer-generators—whether they
7
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take service on the SSO or shop—feed excess electricity back to the EDU. This excess
electricity is provided to the EDUs for their own benefit to do with as they see fit. Given
their existing billing and metering limitations, the EDUs do not provide any of this
electricity for the use of CRES providers. Thus, both the law and physics suggests that
EDUs are required to make a net metering tariff available to all customers.
B. The Commission’s proposed rule does not conflict with the legislative
intent of the statute under which the rule is proposed
1. The context of the statute shows that all customers are entitled to net
metering compensation
AEP Ohio further argues that the language in R.C. 4928.67(A)(1) demonstrates
that the rules are inconsistent with the legislative intent. 8 That section of the law,
however, merely establishes guidelines for the substance of what must be included in a
standard net metering tariff. That section makes no mention of whether a customer would
qualify for the tariff itself. AEP Ohio’s argument contains an overly literal reading of the
law, which merely provides structure for the price components that must be included in
the standard tariff.
As the Supreme Court concluded time and again, the purpose of statutory
interpretation is to carry out the General Assembly’s intent. State ex rel. United States
Steel Corp. v. Zaleski, 98 Ohio St. 3d 395 at ¶ 12 (2003). Moreover, it is axiomatic that
“[w]e must construe the applicable statute and rule to avoid such unreasonable or absurd
results.” State ex rel. Asti v. Ohio Dept. of Youth Servs., 107 Ohio St. 3d 262 at ¶ 28
(2005). If AEP Ohio’s reading of the law is correct, that would suggest that the intent of
the General Assembly was to exclude shopping customers from receiving any net
metering compensation. That conclusion cannot be substantiated by the balance of Ohio
law and the procompetitive nature of Chapter 4928. See R.C. 4928.02(A)-(D) and (K).
Given Ohio’s procompetitive environment and support for distributed generation
resources, the General Assembly clearly intended for all customers to receive
compensation for net metered electricity.
2. PURPA requires EDUs to provide net metered compensation to all
customers
AEP Ohio alleges that the Public Utility Regulatory Policies Act of 1978 (“PURPA”)
supports its position and “provides additional context for interpreting the Ohio net
metering statute and understanding the General Assembly’s intent.” 9 AEP Ohio’s
8
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argument misses the mark.
Initially, it is not clear how, if at all, a federal statute provides context to a statute
enacted by the General Assembly. That issue aside, PURPA supports the conclusion
that AEP Ohio is required to provide compensation to all net metering facilities.
PURPA was adopted in 1978 by the Congress “to encourage the development of
cogeneration and small power production facilities.” FERC v. Mississippi, 456 US 742,
751 (1982). “Congress believed that increased use of these sources of energy would
reduce the demand for traditional fossil fuels.” Id. But Congress also recognized “that
traditional electricity utilities were reluctant to purchase power from, and to sell power to,
the nontraditional facilities.” Id. To solve this problem, PURPA required the traditional
“utilities to offer to sell electricity to, and purchase electricity from, qualifying cogeneration
and small power production facilities.” Id. (emphasis added); see also Section 210(f), 16
U.S.C. § 824a-3(f).
Under PURPA, distributed energy resources are deemed “qualifying facilities.”
PURPA “requires electric utilities to buy all the power produced by alternative energy
generators known as Qualifying Cogeneration Facilities ("QFs"). 18 C.F.R. § 292.303(a).”
Winding Creek Solar LLC v. Peterman, Case Nos. 17-1531, et al. at p. 3 (9th Cir. Ct.
Appeals) (2019) (emphasis in orginal). Electric utilities are required “to pay the same rate
they would have if they had obtained that energy from a source other than the QFs. 18
C.F.R. § 292.304.” Id. AEP Ohio’s avoided cost is the energy portion of the SSO rate.
This is exactly what the amended rules ordered AEP Ohio to pay customer-generators
under the standard net metering tariff.
Under PURPA, an electric utility may seek relief from this mandatory purchase
requirement if FERC determines that the QF has nondiscriminatory access to markets;
however, there is a rebuttable presumption that QFs with capacity of 20 MW or less lack
nondiscriminatory access to markets. 16 U.S. Code § 824a–3; 18 CFR 292.309. “Order
No. 688 placed the burden of proof on the electric utility to demonstrate that a small QF
has nondiscriminatory access to the markets of which the electric utility is a member.” 10
Here, AEP Ohio has made no such filing before FERC. Moreover, given that EDUs are
not currently capable of placing a negative load on CRES provider’s PJM settlement
statement, a shopping customer generator has absolutely no access to market-based
compensation for its excess generation. Consequently, AEP Ohio holds an obligation
under federal law to purchase the output of any such facility at its avoided cost—or the
energy portion of the SSO rate. Because the amended rules ordered the EDUs to provide
compensation at the energy portion of the SSO rate, the rules are consistent with PURPA.
10
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Further, the statute cited by AEP Ohio actually supports the Commission’s
proposed rule. The first sentence of the federal standard states: “Each electric utility shall
make available upon request net metering service to any electric consumer that the
electric utility serves.” (Emphasis added). 16 U.S.C. § 2621(d)(11). An EDU serves all
customers in their certified territory, regardless of the entity which provides the customer
with electricity.
3. The rule does not create a subsidy for shopping customers
AEP Ohio also argues that the rule conflicts with R.C. 4928.02(H), claiming that
rather than avoiding subsidies, the rule creates a new one. AEP Ohio’s argument appears
to be, at least in part, based upon the claims that the rule requires it to “recover the
associated costs in SSO rates.”11 This assertion, however, directly conflicts with the
Commission’s order, which provides that any costs associated with net metering would
be recovered through a nonbypassable rider. 12 Thus, AEP Ohio’s argument is based
upon an inaccurate factual premise.
Moreover, the rule does not create a subsidy, but instead requires AEP Ohio to
make a net metering tariff available on a non-discriminatory basis to all customers. That
is not a subsidy—it reflects equal treatment.
C. The Commission’s proposed rule does not conflict with any other
proposed or existing rules
In its comments, AEP Ohio alleges that the rule conflicts with another rule. AEP
Ohio argues that it cannot provide a “credit based on the energy component of its SSO
when shopping customers do not purchase energy under the SSO.” (AEP Ohio
Comments at 5.)
First, it is not clear which rule results in a conflict (AEP Ohio does not identify an
inconsistent rule); therefore, this concern is not substantiated.
Second, it is reasonable to require the EDUs to provide compensation to shopping
customers based upon the energy-only portion of the SSO rate. As discussed previously,
when shopping customers provide electricity onto the grid, it is available to the EDUs for
their own use. The EDUs can use this electricity to reduce their SSO delivery
requirements. Given that this electricity may permit the EDUs to avoid their SSO-related
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supply costs, it is reasonable to require the EDUs to provide compensation to shopping
customers.
Further, AEP Ohio also seems to be suggesting that the proposed rule violates the
R.C. 106.021(C) because it conflicts with a previous draft version of the rule. 13 In its
comments, AEP Ohio makes repeated references to the Commissions’ alleged “180degree” course change. Notably, AEP Ohio is referencing the Commission’s lawful
decision to reconsider one of its determinations within the rulemaking, under its authority
in R.C. 4903.10. As provided for in R.C. 4903.10(B), an order of the Commission which
modifies a previous order through this process shall have the same effect of the original
order. Thus, the repeated references to a previous draft version of the rule, which never
proceeded through JCARR, should be ignored and cannot be considered a violation of
any proposed or existing rules.
D. The Commission prepared a complete and accurate rule summary and
fiscal analysis for the proposed rule as required by R.C. 106.024
Finally, AEP Ohio argues that the rule violates R.C. 106.021(E), alleging that the
rule summary and fiscal analysis are incomplete and inaccurate. Regarding the rule
summary, AEP Ohio claims it is insufficient because the Commission failed to explain one
specific “change in course” that occurred during the rulemaking process, as referenced
above. 14 AEP Ohio’s argument lacks merit as there is no requirement to explain the basis
for rejecting alternative views of the rule.
Under R.C. 106.024, JCARR is responsible for designing the form that agencies
include with each rule filing. Presently, the JCARR form requires the Commission to
“[s]ummarize the rule’s content, and if this is an amended rule, also summarize the rule’s
changes.”15 Because a summary of “the rule’s changes” is only required when filing an
amended rule, it is clear that the form is referring to changes from the current version of
the rule to the proposed, amended version of the rule. Summarizing the history of every
deliberation made by the Commission within the rulemaking process on this form, as
suggested by AEP Ohio, would be overly burdensome and provide little benefit. In any
event, the Commission’s Entry on Rehearing authorizing the rules, these comments, and
common sense provide ample reasoning for the proposed rules. Thus, in this instance,
the Commission properly provided information regarding the proposed rule in accordance
with the form provided by JCARR.
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Regarding the fiscal analysis, AEP Ohio alleges that the filing is insufficient
because the Commission stated that “there is no estimated cost of compliance with this
rule filing.” 16 AEP Ohio’s claim is without merit. The question specifically asks for “the
estimated costs of compliance for all persons and/or organizations directly affected by the
rule.” 17 As noted by AEP Ohio, the Commission expressly stated that the EDUs will
recover all of the costs associated with providing net metering through a nonbypassable
rider. Thus, the organizations directly affected by the rule—the EDUs required to
implement this tariff—will ultimately incur no costs to comply. Therefore, the Commission
correctly reported there are no costs of compliance for directly affected organizations.
Moreover, AEP Ohio has not demonstrated that there is a cost associated with
complying with the rule. To date, the level of distributed generation deployment in Ohio is
de minimis. Measuring the cost impact—if any exists—resulting from the rule would be
difficult if not impossible.
Further, the level of generation-related compensation that EDUs like AEP Ohio are
required to provide to net metering facilities for excess electricity is less than the value of
that electricity. Most distributed generation resources that participate in net metering are
solar resources. Such resources operate during the peak hours where wholesale market
prices are highest. Yet the energy-only portion of the SSO rate is a blend of on-peak and
off-peak pricing. Therefore, the energy-only portion of the SSO rate is likely lower than
the market value of the excess electricity at issue. The absence of the rule will result in
shopping customers providing this electricity to AEP Ohio and its customers without
receiving any compensation in return.
IV.

CONCLUSION

Encouraging the implementation of customer-owned generation through the
review of net metering rules is a state policy created and codified by the General
Assembly. In the most recent review of these rules, the Commission recognized an
impediment to effectuating this state policy impacting the majority of Ohio’s customers.
Thus, the Commission developed a lawful solution to remove this limitation. Thus, the
Commission’s proposed amended rule is reasonable, lawful, and should be approved.
Respectfully submitted,
/s/ Joseph Oliker
Joseph Oliker
Associate General Counsel
IGS Energy
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